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I. INTRODUCTION 

Mahamad Sayidin was excluded from his criminal trial. 

The court conducted the trial in Mr. Sayidin’s absence, while 

Mr. Sayidin remained locked in a jail cell. 

Mr. Sayidin suffers from schizophrenia and other 

psychotic disorders and was hospitalized at Western State 

Hospital for most of the five years that elapsed before his 2021 

trial, due to prolonged periods of incompetency. Mr. Sayidin 

often decompensated when he returned to court from the 

hospital and became upset in the courtroom. The judge found 

Mr. Sayidin’s disruptive behavior constituted a voluntary 

waiver of his presence and ordered him forcibly removed from 

the courtroom.  

Mr. Sayidin was convicted of first degree robbery after a 

jury trial. No video or Zoom access was provided to him. The 

Court of Appeals found Mr. Sayidin waived his right to be 

present and his right to testify. He seeks review. 

 



 

 

 2 

II. IDENTITY OF PETITIONER AND RELIEF SOUGHT 

Mr. Sayidin seeks review of the Court of Appeals 

decision affirming his conviction and holding he knowingly, 

intelligently, and voluntarily waived his right to be present.  

III. ISSUES PRESENTED 

1. Criminal defendants have a constitutional right to be 

physically present at their trials. For the court to proceed in a 

defendant’s absence, a defendant’s waiver of their right to be 

present at trial must be knowing, voluntary, and intelligent. Did 

the court’s finding that Mr. Sayidin had waived his right to be 

present at trial conflict with decisions of this Court, meriting 

review? RAP 13.4(b)(1).    

2. A defendant’s conduct may constitute a knowing and 

voluntary waiver of their right to be present at trial, but the 

court must balance the severity of any conduct with the least 

restrictive means to maintain courtroom order. The court 

determined Mr. Sayidin’s courtroom behavior effected a 

constructive waiver of his right to be present, but did not 
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provide video access to the trial. Is the Court of Appeals 

decision finding the court offered a least restrictive option 

supported by the record, and is the decision in conflict with 

decisions of this Court, meriting review? RAP 13.4(b)(1).    

IV. STATEMENT OF THE CASE 

1.  Mr. Sayidin’s serious mental health history. 

 

Mahamad Sayidin, a refugee from Somalia, suffers from  

profound mental health problems. RP 794; passim. Mr. Sayidin 

suffered a traumatic brain injury in 2013 when he was hit by a 

car. RP 46. Specifically, Mr. Sayidin was injured when he was 

“jumping in front of cars and was hit by a vehicle traveling 35 

miles per hour.” RP 46. Mr. Sayidin attempted to provide his 

medical records to the court in his own defense, but the court 

excluded the records. RP 340. When Mr. Sayidin was 

hospitalized at Western State Hospital (WSH), he received a 

diagnosis of unspecified schizophrenia spectrum and other 

psychotic disorders, as well as an unspecified personality 

disorder with antisocial and borderline traits. RP 153. He also 
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has a lengthy history of substance abuse disorder. RP 153. 

In April 2016, the State charged Mr. Sayidin with 

robbing another homeless person. CP 166-67. Five years 

elapsed before his trial began in April 2021, due to prolonged 

periods of incompetency and repeated attempts at competency 

restoration. RP 5-232. Mr. Sayidin spent much of this time 

hospitalized at WSH, and the rest incarcerated, awaiting trial. 

RP 112-13. Each time Mr. Sayidin would undergo restoration 

at WSH, he would return to King County Jail and quickly 

“decompensate[e],” such that he was no longer able to assist 

counsel or proceed to trial. RP 113. 

Mr. Sayidin was found incompetent to proceed to trial at 

least four times between 2016 and 2020. RP 20, 46, 66, 112-23. 

When Mr. Sayidin’s competency was restored the second time 

in 2018, the State urged the court to quickly proceed to trial 

because “competency frankly can be fleeting at times.” RP 54. 

But Mr. Sayidin decompensated before trial could begin and 

remained unable to stand trial for more than two more years. 
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Mr. Sayidin was found incompetent a third time in 

January 2019. RP 66-67. Mr. Sayidin was found incompetent a 

fourth time in September 2020. RP 126-28. The State then 

challenged this fourth finding of incompetency. RP 132. A 

contested competency hearing followed in February 2020. RP 

132-206. The court found Mr. Sayidin competent to proceed to 

trial. RP 215-17; CP 129-31. 

The Department of Adult and Juvenile Detention 

(DAJD) requested that Mr. Sayidin be restrained whenever he 

was in the courtroom. RP 227. The court granted the motion 

after reviewing Mr. Sayidin’s disruptive conduct in the 

courtroom, the robbery charge, and the record made by the 

DAJD sergeant about alleged custodial assaults committed by 

Mr. Sayidin involving throwing his bodily fluids. RP 228. 

Counsel for Mr. Sayidin did not object to the restraints. RP 

227. When Mr. Sayidin was brought into the courtroom to be 

informed of the court’s order, he was already in restraints, 
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including a “spit sock”1 over his head. RP 230. Mr. Sayidin 

was escorted by “a number of officers” who attempted to 

secure an additional medical mask to his face over the spit 

sock, due to the COVID-19 pandemic; the officers attempted to 

adjust the mask for Mr. Sayidin because he was already 

restrained. Id.  

Mr. Sayidin yelled, “I’m not wearing no mask because 

this virus coming from [indiscernible]. I’m not wearing it. I’m 

not wearing it. Take me back.” RP 229. When an officer told 

Mr. Sayidin he was required to wear a medical mask, Mr. 

Sayidin said, “I don’t want that shit. I got the mask [spit sock] 

on. I’m not wearing that shit, man. I swear to God, I’m not 

wearing –” RP 229. 

The court asked the officers if Mr. Sayidin was refusing 

to wear a mask in the courtroom. RP 229. He tried to explain, 

                                            
1 There have been a number of high-profile deaths of 

people in police custody while wearing spit socks, including 

Daniel Prude in Rochester, New York. Jason Hanna, Spit socks 

and spit hoods: Here's what they are and how police use them - 

https://www.cnn.com/2020/09/05/us/spit-sock-hood-police/index.html
https://www.cnn.com/2020/09/05/us/spit-sock-hood-police/index.html
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“I got the mask on,” apparently referring to the spit sock he was 

already wearing. RP 229. “Because it’s [indiscernible], 

asshole.” RP 229. Without warning, the court stated it would 

“voluntarily absent Mr. Sayidin.” RP 229. Mr. Sayidin replied, 

“I’m gonna ask you, I’m not wearing shit… I refuse. Yeah, 

send me back.” RP 229. 

2.  Mr. Sayidin is “absented” from his trial.  

The court ordered that Mr. Sayidin be restrained during 

each court appearance. RP 254. Four months after the 

appearance when the court “voluntarily absented” Mr. Sayidin 

from the courtroom due to his conduct, the DAJD sergeant 

reported that Mr. Sayidin refused to attend court. RP 236. The 

trial court issued a “drag order” authorizing a reasonable use of 

force to bring Mr. Sayidin to the courtroom in restraints. RP 

236-44. Counsel for Mr. Sayidin did not object to the drag 

order or to the use of restraints during the pre-trial period; 

defense counsel only asked the court use this Court’s State v. 

                                                                                                             

CNN (Sept. 6, 2020) (last viewed, April 26, 2023). 

https://www.cnn.com/2020/09/05/us/spit-sock-hood-police/index.html
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Jackson analysis. RP 244 (citing 195 Wn.2d 841, 467 P.3d 97 

(2020)); CP 215-18. The DAJD also asked that Mr. Sayidin be 

restrained during the jury trial. CP 145-57; RP 246-47.  

The court considered the State v. Hartzog factors, 

including Mr. Sayidin’s behavior in court, his record of prior 

assaults, and his pending custodial assaults, as well as the 

current allegations of robbery in the first degree. RP 246-27 

(citing Hartzog, 96 Wn.2d 383, 402, 635 P.2d 694 (1981)). The 

court found restraining Mr. Sayidin was justified. RP 248-54. 

The court authorized Mr. Sayidin be shackled and placed in a 

restraint chair and a spit hood whenever he was brought to 

court. RP 254. Defense counsel did not object. RP 270 (only 

noting concern with “the optics”). 

Mr. Sayidin’s reaction to the court’s drag order was to 

say the following when brought forcibly to court:  

Conspiracy. I am being hijacked from my dungeon, 

from my dungeon. Now I would like to say what I 

have to say. The Coronavirus, the only way to stop it 

is stop the war with Syria. That was why the 

Coronavirus existed… I am being hijacked from my 
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damn dungeons, and all you guys do is – Mr. Sayidin 

is the King of the King of all. And I am Jesus 

Christ… And I don’t care what happens – and it’s a 

conspiracy against me. I am not going to comply. 

Send me back to Somalia. I am not going quiet. 

Everybody’s going -- The government is corrupted. I 

don’t want to – I don’t want to be in no restraint 

chair. I don’t want to be nowhere. Nowhere at all –” 

 

RP 256-57. 

 

 The court responded by warning Mr. Sayidin that he 

would be “excused” from the courtroom, and then the court had 

him forcibly removed. RP 257. The court found Mr. Sayidin 

had “voluntarily absented” himself from the courtroom due to 

conduct. RP 258-60. The court noted that Mr. Sayidin had been 

found competent in an evaluation less than one month earlier. 

CP 138-40 (referring to evaluation dated November 20). 

 Because of the court’s obligation to implement the least 

restrictive alternative to maintain courtroom order, Mr. 

Sayidin’s counsel asked the trial court to provide a video-

conference feed where Mr. Sayidin could participate in his trial 

by Zoom. RP 269. The court agreed that Zoom access would be 
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provided to Mr. Sayidin, either at a remote courtroom or at the 

jail, so that he could observe the trial and exercise his right to 

return to court at the earliest opportunity. RP 277.  

 However, when trial resumed, the court did not provide 

Mr. Sayidin with Zoom access to his trial after all. RP 286. The 

DAJD sergeant stated that Mr. Sayidin had “refused” to come 

to court or the remote location. Id. Defense counsel stated she 

was told by jail officers that Mr. Sayidin refused her visit at the 

facility. RP 286. Based on these representations, the court 

concluded that Mr. Sayidin “does not want to be present” and 

“has entered into a knowing and voluntary waiver of presence.” 

RP 293. Neither the State nor Mr. Sayidin’s counsel asked the 

court to forcibly bring Mr. Sayidin to court again for the 

remainder of the trial. RP 294.  

 No video or Zoom access was provided during trial 

proceedings, and Mr. Sayidin remained in his jail cell as the 

trial proceeded in his absence. The court did not adhere to its 

prior ruling to provide video access to Mr. Sayidin in his jail 

--
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cell. RP 263 (DAJD sergeant assured court that Mr. Sayidin 

could “watch his trial on television” from the jail, which would 

“obviate … most of any safety and security concerns we 

have”). 

 In addition, the court did not give Mr. Sayidin the 

opportunity to testify. Mr. Sayidin was not advised of this right 

by the trial court or by his counsel, nor did he explicitly state he 

was waiving this right. In fact, Mr. Sayidin repeatedly stated 

that he wanted to speak for himself. RP 710, 711, 715-17. But 

the defense rested and the court proceeded immediately with 

jury instructions. RP 679, 688-703.  

The court entered findings that Mr. Sayidin’s behavior 

supported the court’s decision to “voluntarily absent” him from 

courtroom proceedings based on conduct. CP 215-18. The 

court also concluded Mr. Sayidin made a knowing and 

voluntary waiver of his right to be present at his trial. CP 215-

18; RP 293. Under these overlapping analyses, the court 

conducted the entire trial in Mr. Sayidin’s absence. Mr. Sayidin 
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briefly appeared before the jury just before closing arguments, 

but was quickly removed again when he began to speak to 

jurors directly. RP 712. In his brief time in the courtroom, Mr. 

Sayidin told the judge repeatedly, “I want to speak out for 

myself… I got to speak out for myself.” RP 710-11, 715, 730. 

The court instructed the jury not to consider Mr. 

Sayidin’s absence from the courtroom. CP 191. The court also 

instructed the jury not to consider that Mr. Sayidin did not 

testify. CP 192. The jury convicted Mr. Sayidin of one count of 

robbery in the first degree. CP 212.  

Mr. Sayidin appealed, and on March 27, 2023, following 

oral argument, the Court of Appeals affirmed his conviction in 

an unpublished decision. Appendix.  

V.  ARGUMENT 

The Court of Appeals characterizes Mr. Sayidin’s 

behavior in the courtroom as a knowing, intelligent, and 

voluntary waiver of the right to be present and the right to 

testify. Slip op. at 1. 18, 27. Yet the record shows Mr. Sayidin 
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lacked the capacity to form this type of waiver. The trial court 

is charged with protecting a criminal defendant’s constitutional 

rights, including the most fundamental right to be present at 

their own trial. Because the Court of Appeals decision fails to 

uphold this fundamental right, in conflict with this Court’s own 

case law, this Court should grant review. RAP 13.4(b)(1).  

 This Court should grant review because the Court of 

Appeals determination Mr. Sayidin entered a valid 

waiver of his right to be present at trial is in conflict 

with decisions of this Court.   

 

a.  Criminal defendants have a constitutional right to be 

personally present during their trial.    

 The state and federal constitutions guarantee criminal 

defendants the right to be present at their own trial. U.S. Const. 

amends. VI, XIV; Const. art. I, § 22; State v. Thurlby, 184 

Wn.2d 618, 624, 359 P.3d 793 (2015). 

In federal proceedings, the constitutional right has been 

codified by Federal Rule of Criminal Procedure 43, which is 

broader in scope and applies independently. Crosby v. United 

States, 506 U.S. 255, 262, 113 S. Ct. 748, 122 L. Ed. 2d 25 
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(1993) (rule did not permit trial in absentia of defendant not 

present at start of trial); United States v. Martinez, 850 F.3d 

1097, 1100 (9th Cir. 2017). Washington’s CrR 3.4 is based on 

the federal rule and is interpreted consistently with its federal 

counterpart. Thurlby, 184 Wn.2d at 624.  

A defendant may waive their right to be present, but any 

waiver must be voluntary and knowing. State v. Thomson, 123 

Wn.2d 877, 880, 872 P.2d 1097 (1994). Defendants who are 

out of custody may waive this right by voluntarily absenting 

themselves during the trial. Id. at 881. If the defendant is 

voluntarily absent, this does not prevent the trial from 

continuing. CrR 3.4(b). A court analyzing whether a defendant 

has waived their right to be present must indulge every 

reasonable presumption against wavier. State v. Garza, 150 

Wn.2d 360, 367, 77 P.3d 347 (2003).  
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b. During pre-trial hearings, Mr. Sayidin’s behavior 

resulted in the court ordering him to be restrained, 

and then removed from the courtroom entirely. The 

court found Mr. Sayidin voluntarily waived his right 

to be present based on his own behavior.  

 Mr. Sayidin did not affirmative state he waived his right 

to be present, nor did he choose to be absent from court, but the 

court found he waived his right to presence through conduct.  

 During pre-trial hearings, Mr. Sayidin continually spoke 

out of turn. RP 214, 221-23, 229, 256-57. Mr. Sayidin used 

harsh language in the courtroom. Mr. Sayidin expressed his 

belief that the prosecution was a “conspiracy” in which all of 

the courtroom actors played a part, including his own attorney. 

RP 214 (“God spare us all. This is the evilest room in the whole 

world. Fuck all you motherfuckers. This is the evilest room. 

Evil. Evil… Evil. All you motherfuckers are evil… I hope you 

burn in hell…”). Mr. Sayidin repeatedly referred to his 

traumatic brain injury and implored the court to examine his 

medical records, which showed his mental health history and 

brain injury from a car accident. RP 46, 220-21. 
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 However, the court warned that if Mr. Sayidin would not 

listen when the court was speaking, Mr. Sayidin would be 

removed from the courtroom. RP 221-22, 256-57. The court 

admonished Mr. Sayidin, had him removed, and then made 

findings that Mr. Sayidin was “voluntarily absented” from the 

courtroom due to his disruptive behavior on various occasions 

before trial. CP 215-18; 229-30, 256-57.  

 The parties agreed Mr. Sayidin could appear remotely by 

Zoom – either from another courtroom or from his jail cell – 

and this would permit him to still observe and participate in the 

trial without disturbing the proceedings. RP 265-76. The court 

confirmed with the DAJD sergeant that video access was 

possible and could be safely provided to Mr. Sayidin in a 

remote courtroom or in the jail. RP 276. 

 The next day, the court heard from the parties, along 

with the DAJD sergeant in charge of Mr. Sayidin’s custody. RP 

286. The sergeant stated that Mr. Sayidin had refused to go to 

court with officers that morning. RP 286. When the DAJD 
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sergeant spoke to him personally, Mr. Sayidin allegedly 

replied, “I don’t want to court [sic], no way, no how.” RP 286. 

The sergeant did not say, and the court did not ask, whether 

Mr. Sayidin understood his case was set for trial that day, or 

that Zoom access had been arranged.  

 The court asked whether defense counsel had spoken 

with Mr. Sayidin to explain his right to return to the courtroom. 

RP 286. Defense counsel said she had not spoken to Mr. 

Sayidin because she was told by jail officers that Mr. Sayidin 

had refused her visit. RP 286. The court clarified with defense 

counsel that she had not visited with Mr. Sayidin “in the past 

24, 48 hours;” counsel was not certain whether Mr. Sayidin 

understood that his trial had commenced. RP 513 (“I think he 

does know that trial has commenced.”) (emphasis added).  

 Despite this uncertainty, the court found that in addition 

to waiving his presence by conduct, Mr. Sayidin had 

voluntarily waived his presence at trial. RP 289-91. Mr. 

Sayidin’s counsel did not ask the court for a reasonable use of 

----
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force order (“drag order”). RP 292.  

 In Mr. Sayidin’s absence, defense counsel selected a 

jury. RP 300-502. Also in Mr. Sayidin’s absence, defense 

counsel informed the court that she would present no mental 

defense. RP 335, 338. The State moved to exclude all evidence 

of Mr. Sayidin’s mental illness and competency issues; the 

court granted this motion without objection. RP 340. 2   

The State presented its case, and defense counsel 

conducted brief cross- examination – again, without the benefit 

of communication with Mr. Sayidin, who was not present. The 

defense called no expert witnesses and presented no defense 

case. RP 679. Defense counsel immediately rested without 

conferring with Mr. Sayidin about his right to testify. RP 679. 

 

                                            
2 The trial court told defense counsel since she was 

“extremely busy,” the court did not “want [her] to repeatedly 

have to go to the jail and, frankly, waste your time.” RP 377. 

The court told defense counsel that as long as Mr. Sayidin had 

his lawyer’s phone number, the court would not order counsel 

“to go see him again.” RP 377.  
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c.  The court erred when it found that Mr. Sayidin was 

voluntarily absent from his trial.   

 

 The court erred in concluding that the behavior described 

above constituted an implied waiver of the right to be present. 

In other words, the court erred in concluding that Mr. Sayidin 

voluntarily waived his right to be present at trial. 

 In analyzing whether an absence is voluntary, a court 

examines the totality of the circumstances. Thomson, 123 

Wn.2d at 881. This Court has instructed a trial court must: 1) 

make sufficient inquiry into the circumstances of a defendant’s 

disappearance to justify a finding whether the absence was 

voluntary; 2) make a preliminary finding of voluntariness 

where justified; and 3) afford a defendant an adequate 

opportunity to explain his absence when he returns. Id.  

 First, it is important to recognize the Thomson factors 

generally apply when a defendant who is not in custody fails to 

appear for court. See, e.g., State v. Atherton, 106 Wn. App. 
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783, 788, 24 P.3d 1123 (2001) (applying factors where 

defendant was absent on last day of trial due to incarceration on 

an unrelated charge). Thomson itself involved this kind of 

scenario. 123 Wn.2d at 879-80. Thus, the factors are not readily 

applicable to situations where a defendant is in custody, as 

here. See State v. Davis, 195 Wn.2d 571, 580, 461 P.3d 1204 

(2020).  

 In fact, many courts have recognized a defendant who is 

in custody does not have the power to waive their right to be 

present because they are not in control over their presence or 

movement, and the court rule which permits proceeding based 

on a voluntary absence contemplates defendants who are out of 

custody. See, e.g., Cross v. United States, 325 F.2d 629, 631 

(D.C. Cir. 1963); State v. Okumura, 58 Haw. 425, 426, 570 

P.2d 848 (1977). Thus, the “distinction between custodial and 

non-custodial defendants is an important one.” United States v. 

Gordon, 829 F.2d 119, 125 n.7 (D.C. Cir. 1987). While other 

courts have recognized it may be possible for a defendant in 
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custody to waive their right to be present, a stronger showing is 

necessary. Larson v. Tansy, 911 F.2d 392, 396-97 (10th Cir. 

1990). 

 Because Mr. Sayidin was in custody, the appellate court 

should have been skeptical of the trial court’s analysis. Any 

claim the accused voluntarily waived his right to be present 

should have required heightened evidence of waiver. In 

addition, Mr. Sayidin’s profound mental health issues should 

have entered the Court’s analysis.  

 The trial court, as well as the Court of Appeals, based its 

conclusion of waiver on the jail sergeant’s testimony, as well as 

the court’s observations. The DAJD sergeant stated that when 

he asked Mr. Sayidin if he wanted to attend court, Mr. Sayidin 

curled into a ball on his bed and hid under his blanket. RP 373.  

Mr. Sayidin’s behaviors are consistent with poor mental health, 

In addition, such a mental health presentation may mean a 

person is unable to assist counsel and competency should have 

been challenged as such. See State v. Anene, 149 Wn. App. 



 

 

 22 

944, 956, 205 P.3d 992 (2009). 

On appellate review, the Court of Appeals had an 

insufficient basis to conclude that Mr. Sayidin’s behavior 

constituted a knowing and voluntary waiver of his right to be 

present at trial. As the trial court erred, the appellate court 

similarly erred when it found that Mr. Sayidin entered a valid 

waiver of this fundamental right.  

Mr. Sayidin’s right to be present was violated by 

proceeding in his absence at trial, including communicating 

with counsel concerning critical decisions regarding jury 

selection, trial defense, cross-examination of witnesses, and the 

right to testify. Mr. Sayidin had a right to be present for these 

matters under the state and federal constitutions and CrR 3.4. 

State v. Irby, 170 Wn.2d 874, 884-85, 246 P.3d 796 (2011). 
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d. The court also failed to implement the least restrictive 

means to maintain order in the courtroom, placing the 

Court of Appeals decision in conflict with this Court’s 

decisions. 

 

When a defendant is disruptive during trial, the manner 

of maintaining order is within the judge’s discretion; however, 

“the least severe remedy to accomplish the result is preferable.” 

State v. Chapple, 145 Wn.2d 310, 320, 36 P.3d 1025 (2001) 

(quoting State v. DeWeese, 117 Wn.2d 369, 380, 816 P.2d 1 

(1991)). In DeWeese and Chapple, this Court set forth basic 

guidelines to assist trial courts in such circumstances. 

First, a disruptive defendant must be warned that their 

conduct could lead to removal from the courtroom. Chapple, 

145 Wn.2d at 320. Second, the conduct must be severe enough 

to warrant removal. Id. Third, the court should implement the 

“least severe alternative that will prevent the defendant from 

disrupting the trial.” Id.; DeWeese, 117 Wn.2d at 380. Last, the 

defendant must be allowed to reclaim his right to be present 

upon assurances that their conduct will improve. Chapple, 145 
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Wn.2d at 320; DeWeese, 117 Wn.2d at 381. 

The trial court made inadequate efforts as to the third 

prong of the analysis – using the least restrictive means. The 

court initially presented a plan that permitted Mr. Sayidin to be 

present and to view his trial by Zoom video-conferencing, if his 

repeated outbursts continued to cause his ejection from the 

courtroom. RP 265-76. The court requested and obtained 

agreement from the prosecutor and the defense for the Zoom 

proceeding. RP 269-77. The DAJD sergeant agreed to the 

operational aspects of providing a video-feed to either a 

separate courtroom or to the jail where Mr. Sayidin was 

housed. RP 271-76. The court also asked for a legal opinion 

from DAJD counsel about the feasibility and legality of a Zoom 

trial. RP 272-75. 

Despite the agreement to proceed by Zoom, no video-

conferencing of the trial was provided to Mr. Sayidin. The 

record shows that on the next trial date, the court heard 

testimony from the jail sergeant, who alleged Mr. Sayidin 



 

 

 25 

would not leave his jail cell to come to the courtroom. RP 286. 

From the sergeant’s recitation, the court concluded Mr. Sayidin 

had waived his right to be present in the courtroom, and had 

also waived his right to trial by Zoom access. RP 293. 

The record is inadequate to show Mr. Sayidin understood 

sufficiently to enter a knowing, voluntary, and intelligent 

waiver. There was no evidence presented that Mr. Sayidin was 

told about the Zoom trial, or even understood that he had the 

option of a Zoom trial that day. RP 286. The DAJD sergeant 

did not explain what Mr. Sayidin was told – only that Mr. 

Sayidin responded, “I don’t want to [sic] court no way, no 

how.” RP 286. 

This case is unlike this Court’s decision in Chapple, 

where the trial court decided not to provide closed-circuit 

television access to that defendant due to his physical size and 

“extraordinary strength.” 145 Wn.2d at 324 (security concerns 

for video equipment itself, where defendant was serving 125-

year sentence for two murder convictions). Mr. Sayidin, while 
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belligerent in court, was not particularly large in stature, unlike 

Chapple. Other than the alleged robbery charge, Mr. Sayidin’s 

disruptions in court were exclusively verbal; even the pending 

custodial assault charges did not suggest Mr. Sayidin could not 

function safely in a video-conference while restrained, as the 

court ordered. RP 35 (incidents involving throwing feces, 

unlike Mr. Chapple, a twice-convicted murderer).    

The trial court did not adequately employ the 

technological alternatives to Mr. Sayidin’s physical presence at 

trial, which was the least restrictive means to maintain order. 

The Court of Appeals decision is therefore in conflict with this 

Court’s decisions, meriting review. RAP 13.4(b)(1). 

e.  The court’s denial of Mr. Sayidin’s right to be present 

requires should have been reversed; this Court should 

grant review. 

 The violation of the right to be present is constitutional 

error requiring reversal. The prosecution must rebut the 

presumption of prejudice and prove the error harmless beyond 

a reasonable doubt. Irby, 170 Wn.2d at 885-86. ---
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The prosecution did not meet its burden. Mr. Sayidin 

was absent for his entire trial and was prejudiced because he 

was unable to confer, consult with, and assist counsel during 

this time. U.S. v. Novaton, 271 F.3d 968, 999 (2001); see 

Hartzog, 96 Wn.2d at 402.   

Moreover, a defendant’s presence may exert a 

psychological influence on the witnesses, the jury, and the 

court. Okumura, 58 Haw. at 431 (citing Bustamante v. Eyman, 

456 F.2d 269, 274 (1972)). Mr. Sayidin was not present to 

consult on important legal issues, including evidentiary 

matters, discussion of proposed jury instructions, jury selection, 

or to receive advice on the right to testify. The prosecution 

cannot show Mr. Sayidin’s absence had no effect on the 

verdict. Irby, 170 Wn.2d at 887. The Court of Appeals should 

have reversed based on the violation of Mr. Sayidin’s 

fundamental right to be present and insufficient evidence of a 

valid waiver.  
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The Court of Appeals decision is thus in conflict with  

decisions of this Court. This Court should grant review. RAP 

13.4(b)(1). 

VI. CONCLUSION 

For the reasons set forth above, Mr. Sayidin respectfully 

requests that this Court grant review, as the Court of Appeals 

decision is in conflict with decisions of this Court. This Court 

should grant review. RAP 13.4(b)(1).   

This brief complies with RAP 18.17, containing 

approximately 4,653 words. 

DATED this 26th day of April, 2023. 

 Respectfully submitted, 

  
  __________________________ 

JAN TRASEN (WSBA #41177) 

Washington Appellate Project-(91052) 

Attorneys for Petitioner  

          



Citations and pin cites are based on the Westlaw online version of the cited material. 
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ANDRUS, C.J. — Mahamad Sayidin appeals his conviction for first degree 

robbery arising from an incident in which he attacked and robbed a stranger in a 

wheelchair.  He argues that the trial court violated his constitutional rights to testify 

and attend trial when it removed him from the courtroom on multiple occasions 

during the proceedings.  We conclude that Sayidin knowingly, intelligently, and 

voluntarily waived his right to be present and to testify either by affirmatively 

refusing to attend his trial or by engaging in behavior so disruptive as to prevent 

his trial from proceeding.  We affirm his conviction. 

FACTS 

On the evening of April 9, 2016, Ruth Larson took the bus to downtown 

Seattle to attend a Mariners game at Safeco Field.  When Larson, who uses a 

wheelchair, stopped near the field, Mahamad Sayidin approached her and asked 
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for a cigarette.  After Larson gave Sayidin one of her cigarettes, he pulled Larson 

out of her wheelchair and began to hit her in the face repeatedly and then grabbed 

her belongings.  Sayidin dragged her across the sidewalk and pressed his forearm 

against her neck before taking off with Larson’s backpack.  Larson followed Sayidin 

while yelling for help.  After two blocks, Sayidin sat down at a bus stop and began 

going through Larson’s backpack.  The police arrived soon after and arrested 

Sayidin.  On April 13, 2016, the State charged Sayidin with first degree robbery of 

Larson and fourth degree assault of a bystander.1   

Between 2016 and August 2021, Sayidin went from the King County Jail to 

Western State Hospital (Western) at least six times.  On May 26, 2016, Sayidin’s 

defense counsel requested the first of many competency evaluations and the trial 

court granted the request.  After a court-ordered competency evaluation at 

Western, the court held a hearing on June 23, 2016 to address the resulting report.  

Sayidin refused to come to court.  The State asked the trial court for a reasonable 

use of force order (or drag order) to bring Sayidin to court, and defense counsel 

deferred to the court, stating “[t]his has happened before.”  The trial court granted 

the State’s request and entered a finding that Sayidin was competent to stand trial.   

At a November 14, 2016 hearing on the State’s motion to continue trial, 

defense counsel raised the issue of competency again, arguing that, during the 

previous months, Sayidin had experienced “a substantial decline in his ability to 

assist counsel” and “[t]here are also some very concerning behavior[s] in the jail 

with respect to actions that lead me to believe that . . . a second competency 

                                            
1 The State moved to dismiss the assault charge during trial.   
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evaluation is necessary.”  The trial court stated that its impression was “that the 

defendant is aware of these proceedings,” but agreed to order another competency 

evaluation to occur in the King County Jail.  On December 8, 2016, the parties 

stipulated to modifying the order to require that the evaluation occur at Western 

because Sayidin had attempted to harm himself in the jail and the evaluator 

believed an in-patient evaluation was necessary for Sayidin’s health and safety.   

On January 30, 2017, the trial court summarized the results of the second 

evaluation.  The evaluator diagnosed Sayidin as suffering from schizophrenia or 

another psychotic disorder and a substance use disorder, and concluded that 

“while Mr. Sayidin may have a factual understanding of court proceedings, he 

really is not able to assist his attorney with a reasonable degree of understanding 

or competence.”  Based on this report, the court found Sayidin not competent to 

stand trial and ordered that he be transported to Western for 90 days of 

competency restoration.   

After returning from Western, Sayidin continued to refuse to speak with 

defense counsel or allow himself to be interviewed by a defense expert in order for 

counsel to contest competency.  At a September 14, 2017 hearing, counsel 

reported that Sayidin had decompensated and was refusing to meet with the 

defense expert.  The State contended that the Western evaluator believed that 

“elements of Mr. Sayidin’s presentation . . . appear feigned, there are elements of 

Mr. Sayidin’s presentation that appear rooted in personality disorder traits as 

opposed to treatable mental illness.”  The court set a date for a status conference 

and a competency evidentiary hearing.   
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At the scheduled status conference on September 22, 2017, Sayidin 

refused to be transported to court.  The State notified the court that it had filed new 

charges against Sayidin, alleging custodial assault after Sayidin threw feces on a 

nurse who was giving him medication.  The trial court continued the hearing to 

September 27, 2017 and entered a drag order to force Sayidin’s appearance for 

that hearing.   

When he appeared for that hearing, Sayidin immediately interrupted 

proceedings, repeatedly saying that the individuals present in court were all “f---in’ 

UFOs.”  The court warned Sayidin that he would be removed if he could not be 

quiet and Sayidin responded “I don’t want to stay here. F--- this place.”  The court 

attempted to speak directly with Sayidin to confirm that he wanted to leave the 

courtroom, but Sayidin continued to use profane epithets and did not respond to 

the court’s question.  The court ordered officers to remove Sayidin from the 

courtroom and ordered that he undergo a third in-patient competency evaluation 

at Western.   

This pattern repeated itself over the next four years, during which time the 

State filed more custodial assault charges against Sayidin and the trial court 

ordered several more competency evaluations.  The court found Sayidin 

incompetent to stand trial in April 2018 and November 2018.  The court found him 

competent in October 2018, May 2019, August 2020, and December 2020.   

Sayidin refused to appear at many of the competency or pretrial hearings 

and, when he did appear, either voluntarily or via a drag order, the trial court 
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frequently had to have him removed for disrupting the proceedings.  On some of 

these occasions, Sayidin expressed his desire to leave the proceedings willingly.   

At a May 24, 2019 hearing, for instance, the court explained: 

Mr. Sayidin was very agitated this morning.  He was making gestures 
with his hands that required the jail officers to put him in handcuffs.  
His temper was up.  His voice was elevated.  The record can speak 
for itself.  He was using profanities in court.  And I asked him if he 
wanted to stay.  He was somewhat tangential in his response, but 
ultimately decided he did not want to be here for the hearing.  I’m 
going to just make a finding that he made a knowing, intelligent, and 
voluntary waiver of his presence. 

At a June 2019 hearing, Sayidin was again disruptive, speaking over the court and 

refusing to remain quiet when asked to do so.  The court warned Sayidin that if he 

was not quiet, “you might have to watch your trial remotely.”  Sayidin responded, 

“I’m keep talking, no problem.  No problem at all.”  The court had to have Sayidin 

removed because he was talking so loudly that the court could not hear counsel.  

The court noted for the record that: 

Mr. Sayidin came in today in a suicide smock and a spit mask.  There 
were six jail officers.  He remained restrained.  This was based on 
my order given information that I had received in advance of this 
hearing.  My conclusion was that Mr. Sayidin presented a security 
risk to the courtroom and courtroom participants.  I discussed this 
with Sergeant Maude, who is in the courtroom this morning. 

Sergeant Maude, an officer with the Department of Adult and Juvenile Detention 

(DAJD), reported to the court that Sayidin had a history of assaulting jail staff and 

had been charged with two custodial assaults involving eight victims.  The court 

noted that “virtually every time he’s appeared in court, he’s been in a suicide 

smock, he has used foul language.  He’s always agitated.”  Sayidin’s counsel 

confirmed that in meeting with his client, “he has always been in a suicide smock.  

That has been a constant.  He’s never been out of one.”  Sayidin exhibited similar 
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behavior at an August 2020 hearing and the court ordered the officers to remove 

him.   

At a November 2020 hearing, Sayidin was escorted into the courtroom for 

a hearing and immediately asserted, loudly that “I’ll speak out for myself.”  Despite 

warnings from the court to keep his voice down, Sayidin continued to yell.  Again, 

the court made a record of the events leading to Sayidin’s removal: 

So Mr. Sayidin has been removed from court.  I instructed the jail 
officers to remove him.  I’m going to make a finding that Mr. Sayidin 
has voluntarily absented himself from this proceeding. . . . I’ve 
observed this a couple of times with Mr. Sayidin.  He’s actually—so  
he’s walking in and I’m watching him.  And he’s actually quite quiet.  
He’s not causing any problems.  He’s actually quiet all the way when 
he comes in.  Then he’s quiet just standing there.  But as soon as I 
speak, counsel speaks, then he starts speaking in a very disruptive 
way.  The record should reflect also, and it probably is going to be 
hard to hear, as I’ve done in the past with Mr. Sayidin, I’ve actually 
ordered him on a couple of occasions to keep his voice down so that 
we can get through the hearing.  But, of course, he chose not to.  I in 
fact gave him a last warning, and he chose not to stop talking. 

At a December 16, 2020 hearing, Sergeant Maude asked that the court 

permit the escorting officers to keep Sayidin in restraints while he was in the 

courtroom.  He based the request on the fact that Sayidin had by then committed 

10 assaults against inmates and 4 assaults against jail staff while in custody and 

had a history of engaging in threatening behavior while in court.  The court echoed 

Sergeant Maude’s concerns and granted the request.  Sayidin was brought in for 

the hearing in restraints and wearing a “spit sock” and a facemask, but he refused 

to keep the mask on, yelled expletives at the court, and told the court to “send [him] 

back” to his cell.  The court ordered that Sayidin be removed from the courtroom, 

stating that Sayidin’s refusal to wear his facemask during the COVID-19 public 
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health emergency posed a safety risk to everyone in the courtroom.  After finding 

Sayidin competent, the court set the case for trial.   

On April 19, 2021, the first day of trial, Sayidin again refused to come to 

court.  The trial court entered a drag order to bring him into court.  DAJD again 

requested that Sayidin be kept in restraints, this time for the duration of trial.  

Sergeant Maude explained that Sayidin was an “ultra-security inmate” and should 

either be brought in waist and leg restraints, or in a restraint chair, depending on 

his behavior.  The court again granted the request, as well as DAJD’s request that 

a restraint chair be used for that day’s proceedings.  When officers brought him 

into the courtroom, Sayidin protested that he was “being hijacked from [his] 

dungeon” and yelled nonsensical statements such as claims to be Jesus Christ.  

The trial court warned him that if he was not quiet, he would be removed.  Sayidin 

stated he would not be quiet and did not want to be “nowhere.”  The court asked 

the officers to remove him.   

After Sayidin left, the court had a discussion with the prosecutor, defense 

attorney, Sergeant Maude, and a DAJD lawyer regarding the most appropriate 

course of action for addressing Sayidin’s “immense” track record of disruptive 

behavior while preserving his right to be present for his trial.  The court, reviewing 

the factors laid out in State v. Chapple, 145 Wn.2d 310, 36 P.3d 1025 (2001), found 

that the court had repeatedly warned Sayidin that his conduct could lead to 

removal, that his conduct was severe enough to justify removal because “there is 

no way with Mr. Sayidin’s behavior that we could have conducted court,” and the 

court “had to shout at the top of my lungs to be heard above him.”   
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In addressing the least restrictive alternative to prevent the defendant from 

disrupting the trial, the trial court considered a number of different ways in which 

Sayidin could participate or “tune in” to the proceedings via a remote location, but 

expressed concern about the security risks posed to those involved: 

[O]ne potential option is Mr. Sayidin is in a different courtroom where 
we can see him, he can see us. But that would probably—well, what 
it definitely would require is for jail officers to be present with him, 
which creates a security concern for all the reasons I previously 
stated. 
 

The other thing is I know, at least historically, I can think of at 
least one defendant during my time on the court, which has been 10 
years, who was in a remote location. But what that also required is a 
second defense counsel actually to be in that remote location. And, 
one, I don’t know if that’s feasible for Ms. O’Connor’s office; two, 
during this global pandemic, we’re in a huge, huge backlog of very 
serious trials, and I don’t know that there’s defense counsel to . . .  
available to assist.  

 
And finally, to have defense counsel sit in in a remote 

courtroom location with Mr. Sayidin creates all sorts of security 
issues. I don’t know if it’s necessarily with Ms. O’Connor because I 
think Ms. O’Connor actually seems to have a decent rapport with Mr. 
Sayidin. But Mr. Sayidin has shown the proclivity to be extremely 
disrespectful and threatening to defense counsel. That’s of concern 
as well. 

 
The court also considered the possibility of setting up a remote location from 

which Sayidin could view the proceedings at the jail, but defense counsel stated it 

was her preference that the remote location be a room in the courthouse so that 

she may more easily communicate with Sayidin.  Despite the court’s security 

concerns, it agreed to set up a remote location at the courthouse and instructed 

defense counsel to meet with Sayidin to explain that he would be allowed to 

participate in the trial if he could behave according to the court’s expectations and 
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that the remote location will be made available to him.  The court then ended 

proceedings for the day. 

The following day, April 20, 2021, Sergeant Maude informed the court that 

Sayidin had refused to leave his cell to go to the court.  Defense counsel informed 

the court that she had asked jail officers to let Sayidin know that she needed to talk 

to him about his trial and the court’s concerns.  Sayidin had refused to meet with 

her to discuss these issues.  Defense counsel also stated that she “would object 

to any kind of forcible transportation to court” as Sayidin had “made it clear he 

doesn’t want to come to court today” and “it would be rather cruel to force him to 

come.”  The State argued that entering a use of force order to force Sayidin to 

come to court in a restraint chair to watch his trial from a remote courtroom was no 

longer the least restrictive alternative given his stated desire not to be present.  

Defense counsel indicated her preference was to check in with Sayidin daily to see 

if he changes his mind and wants to participate.   

The court agreed and entered a finding that Sayidin knowingly and 

voluntarily waived his right to be present.  It instructed defense counsel to attempt 

to speak to Sayidin again sometime in the following 24 hours to clarify that he does 

not wish to be present and wants to waive his presence.  The court then 

commenced trial, addressing the parties’ respective motions in limine and 

beginning jury selection.   

On the morning of April 21, 2021, Sayidin again refused to come to court or 

to meet with defense counsel.  The court found he had voluntarily waived his 

presence because he knew that the trial had started and that he can choose to 
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come or not come.  The court, however, asked defense counsel to confirm that if 

Sayidin did change his mind and wanted to contact her, he had the means to do 

so.  Defense counsel assured the court that Mr. Sayidin had her phone number as 

well as phone numbers for her paralegal and social worker.  Sergeant Maude 

confirmed that if Mr. Sayidin wanted to reach his attorney or her office, he had the 

means to do so.  The court asked the State if he needed to order defense counsel 

to go over to the jail every day.  The prosecutor said “I think case law supports that 

and says we don’t have to do this every morning and as long as the defendant has 

a way to contact defense counsel and let her in this case know of his wishes and 

his change in behavior, that that’s sufficient.”  Based on this exchange, the court 

informed defense counsel that he was not going to order her to see Sayidin on a 

daily basis.  Defense counsel did not object or raise concerns about this procedure.  

The parties completed jury selection in Sayidin’s absence.   

On the morning of April 22, 2021, defense counsel notified the court 

Sergeant Maude had informed her that Sayidin wanted to come to court.  Although 

Sayidin was aware that trial had commenced, counsel asked the court for a few 

minutes alone with him to provide him with an update.  The court stated that it 

would give Sayidin and defense counsel five minutes alone in the courtroom in 

order to talk and see what level of restraint would be necessary based on his 

behavior.   

The record indicates this recess occurred at 8:49 a.m.  The court entered 

the courtroom and went back on the record at 9:06 a.m., 17 minutes later.2  When 

                                            
2 Sayidin contends on appeal that the trial court did not leave the bench or the courtroom for more 
than 20 seconds.  State v. Sayidin, No. 83472-0 oral argument at 20:10, held on Jan. 13, 2023, 
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proceedings resumed, Sayidin was screaming at his attorney, calling her an “evil, 

evil, evil lady,” and stated “I don’t want to have anything to do with you.  You’re 

fired.”  As Sayidin continued to shout at his attorney, the court attempted to 

interrupt him and warned him that he needed to be quiet so that the court could 

address him.  After three warnings that Sayidin was going to be excused from the 

courtroom, Sayidin responded, “I’m leaving it behind.  I’m leaving it behind.”  Only 

at that stage did the court excuse Sayidin and ask the escort officers to remove 

him.   

The court then made a record of what had occurred, stating:  

I actually was in chambers when he initially arrived. And I kind of let 
things go on for maybe 20 seconds. He was screaming at the top of 
his lungs. Frankly, I should only have let it go on for two seconds 
because I was creating a security issue. I let it go on for say 20 
seconds because I was hoping he would calm down. At least in one 
prior hearing, the Snohomish County hearing that I had previously 
referenced, at one point during the proceeding, he almost seemed to 
run out of steam, and so I thought maybe he would calm down. But 
it was clear he was not going to calm down, so I came out on the 
bench and instructed Mr. Henning to get the State in. Ms. Hinton was 
present for the State. Mr. Sayidin was screaming and shouting. 
 

The court went on to explain that Sayidin’s actions were volitional and posed a 

safety risk to others in the courtroom: 

If there is any kind of concern in the record about his 
competency, I’m not a psychologist, but I know a lot about Mr. 
Sayidin’s cases and I’ve read the evaluations. He’s been found 
competent. Mr. Sayidin’s actions are so volitional and they are, 
they’re so volitional, they’re so dramatic, he is so goal-oriented on so 
many different levels because when I instruct Mr. Sayidin that he 
needs to be quiet so that I can address him, which of course I do 
need to address him pursuant to the case law we’ve already talked 
about, Chapple and Thompson and so forth, because I need to 

                                            
https://tvw.org/video/division-1-court-of-appeals-2023011189/?eventID=2023011189. This 
characterization of events is not supported by the record.  It is clear, from the bailiff instruction to 
attendees to “All rise,” that the court had left the courtroom and was reentering at 9:06 a.m.  
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explain to him what the expectations of the court are so that he can 
reclaim his right to be here. When I instruct him to be quiet, he 
actually has the ability to stop, and then he’ll say “What is it that you 
would like to talk to me about and address me about?” And then of 
course, he launches back in. 

 
As far as from my perspective, I believe he understands 

what’s going on and he frankly wants to kind of call the shots. He 
wants to do things the way he wants to do things, and that’s just [not] 
how it works in a court of law. I gave him multiple warnings today. I 
warned him that if he didn’t comply, he would be removed from court. 
He was standing in close proximity to Ms. O’Connor. He refused to 
keep his mask on. It frankly created a safety issue for all involved, 
specifically, Ms. O’Connor. And so he has been voluntarily absented 
from the proceeding. 

 
Defense counsel did not object to the court’s findings or its characterization of 

events. 

On the final day of trial, April 26, 2021, the court inquired of defense counsel 

whether she had attempted to visit Sayidin at the jail since the previous hearing.  

Defense counsel stated she had not and the court instructed she do so over the 

noon hour.  Both sides rested that morning.  In the afternoon, Sayidin expressed 

a desire to come to trial and his attorney represented to the court that she had 

explained to him the court’s expectations in order to reclaim his right to remain in 

the courtroom.  But when he arrived, Sayidin once again, as he had done in earlier 

hearings, expressed a desire to “talk for myself,” rather than through his counsel, 

and a desire to “represent myself,” and fire his attorney.  The court denied the 

motion for self-representation as untimely.  The court then asked Sayidin if he 

would comply with the court’s instructions and Sayidin responded that he would.  

The court therefore found that Sayidin had reclaimed his right to be present in the 

courtroom.  When the jury was brought in, however, Sayidin addressed them 
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directly and ignored the trial court’s instructions to be quiet.  He was removed from 

the courtroom and the court made a record that Sayidin had been yelling and 

throwing papers and again found that he had voluntarily absented himself from the 

proceedings.   

The jury found Sayidin guilty of first degree robbery.  Before sentencing, the 

trial court entered findings of fact and conclusions of law that Sayidin had 

voluntarily absented himself from trial and had thus waived his right to be present 

at his trial.  After finding Sayidin competent to be sentenced, the court imposed 

171 months of incarceration.   

ANALYSIS 

Waiver of Right to be Present 

Sayidin first argues that the trial court erred in finding that he voluntarily 

waived his right to be present at trial.  Because the trial court applied the correct 

legal standard to find that Sayidin had affirmatively chosen not to attend or had, 

through intentional, disruptive and unsafe behavior, voluntarily absented himself 

from the courtroom, we reject this argument. 

Criminal defendants have a constitutional right to be present at trial.  State 

v. Davis, 195 Wn.2d 571, 578, 461 P.3d 1204 (2020); U.S. CONST. amend. VI; 

WASH. CONST. art. I, § 22.  But that right is not absolute.  Chapple, 145 Wn.2d at 

318.  A defendant’s persistent, disruptive conduct can constitute a voluntary waiver 

of the right to be present in the courtroom.  State v. DeWeese, 117 Wn.2d 369, 

381, 816 P.2d 1 (1991); Illinois v. Allen, 397 U.S. 337, 343, 90. S. Ct. 1057, 25 L. 

Ed. 2d 353 (1970).  A trial court’s determination of whether a defendant voluntarily 
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waived the right to be present depends on the totality of the circumstances and is 

reviewed for abuse of discretion.  Davis, 195 Wn.2d at 580-81.   

When dealing with a disruptive defendant, trial judges have great discretion 

in electing the method for maintaining the appropriate courtroom atmosphere best 

suited to the circumstances.  Chapple, 145 Wn.2d at 319. 

While courts indulge in reasonable presumptions against the loss of 
constitutional rights, trial judges who are confronted with disruptive, 
“contumacious, stubbornly defiant defendants must be given 
sufficient discretion to meet the circumstances of each case. No one 
formula for maintaining the appropriate courtroom atmosphere will 
be best in all situations.” 

 
Davis, 195 Wn.2d at 579 (quoting Allen, 397 U.S. at 343).  Our Supreme Court has 

identified basic guidelines to assist trial courts in dealing with a disruptive 

defendant.  Chapple, 145 Wn.2d at 320.  First, the trial court must warn the 

defendant that his conduct may lead to removal.  Id.  Second, the defendant’s 

conduct must be severe enough to justify removal.  Id.  Third, the trial court should 

employ the least severe alternative that will prevent the defendant from disrupting 

the trial.  Id.  Fourth, the defendant must be allowed to reclaim his right to be 

present upon assurances that his or her conduct will improve.  Id.  These guidelines 

are intended to ensure that trial courts exercise their discretion in a manner that 

affords defendants a fair trial while maintaining the safety and decorum of the 

proceedings.  Id. 

Davis is analogous to this case.  In that case, the trial court removed the 

defendant—who was representing himself—from the courtroom during trial after 

making repeated outbursts and disrupting the proceedings.  Davis, 195 Wn.2d at 

575-77.  After being warned that he would be removed if he continued to raise his 
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voice and curse, Davis stated “You can hold your trial without me,” and “Just go 

ahead with your kangaroo court. . . .  I’m done with it.”  Id. at 576.  The trial court 

found that Davis had voluntarily absented himself from the proceedings.  Id.   

Like Sayidin, Davis argued on appeal that the trial court had an insufficient 

basis on which to conclude that his absence was voluntary.  Id. at 581.  Our 

Supreme Court disagreed, concluding that the record established that his removal 

was purely voluntary.  Id. at 582.  Davis stated multiple times that he did not plan 

to be at court and wanted to leave, saying things such as “You can remove me 

now,” “You can hold your trial without me,” and “I’m not going to be here.”  Id.  The 

court concluded that Davis’s “[d]isorderly behavior and consistent requests to 

leave the courtroom demonstrate that Davis waived his right to be present.”  Id. at 

583. 

As in Davis, the record here clearly demonstrates that for over four years, 

Sayidin did not want to leave his jail cell to attend hearings, even when forced to 

do so, and that he engaged in a pattern of disruptive outbursts every time he set 

foot in the courtroom for pretrial hearings and at trial.  The record documents that 

Sayidin screamed profanities at such a volume that the court could not hear 

counsel.  On each occasion, the court gave Sayidin oral warnings that his failure 

to be quiet would result in his removal and could result in him having to observe 

his trial remotely.   

On multiple occasions, Sayidin made statements indicating his desire not 

to be involved in the court proceedings, such as “I don’t want to stay here no more,” 

and “send me back.”  Sayidin’s conduct indicating voluntary absence went even 
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further than that at issue in Davis because of Sayidin’s repeated refusal to be 

transported to the courthouse.  Just as in Davis, the record indicates that Sayidin 

expressed his desire not to be present for trial on April 19, 20, and 21, 2021.  On 

each of those days, Sayidin refused to voluntarily come to court.  The trial court 

thus clearly did not abuse its discretion in concluding that Sayidin had voluntarily 

absented himself from the proceedings on the days in which he requested to leave 

court or refused to appear. 

Sayidin contends that the trial court did not strictly adhere to the Chapple 

guidelines by failing to ensure that Sayidin understood that his trial had begun and 

by failing to offer video conferencing to Sayidin to allow him to participate remotely.  

These arguments are not supported by case law or this record. 

First, the Supreme Court in Chapple made clear that the factors it set out 

are not mandatory but are instead basic guiding principles.  145 Wn.2d at 320.  

That the trial court did not strictly adhere to each of the four guidelines at every 

pretrial hearing or on every day of trial does not mean that Sayidin’s constitutional 

rights were violated.   

Second, Sayidin was aware his trial had begun. On April 19, defense 

counsel stated “I did meet with Mr. Sayidin on Friday when it was clear we were 

starting trial this morning, and I explained this to him.  I told him that we would be 

starting trial.  I asked him to please come to court and be reasonable in his 

behavior.”  Defense counsel again represented to the court on April 22, 2021, 

before the parties presented opening statements, that “I think he does know that 

trial has commenced.”  And on the afternoon of April 26, the court addressed 
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Sayidin about remaining quiet during the parties’ closing arguments and he was 

present in the courtroom when the jury entered.  This record supports the 

conclusion that Sayidin was in fact aware that his trial was proceeding in his 

absence. 

Third, the trial court in fact made remote viewing of the trial available to 

Sayidin on April 19 before trial began.  On April 20, the court noted that the State 

had encouraged the court to provide a remote location for Sayidin and that the 

court had accommodated that request.  But it determined that Sayidin had refused 

to come to court or to go to the remote location that the court had set up.  It 

subsequently determined that forcing Sayidin to watch the trial in a remote location 

would not be the least restrictive means of ensuring he did not disrupt trial because 

Sayidin had clearly indicated he did not want to come to court.  Thus, the trial court 

did in fact offer Sayidin the option of attending his trial remotely; Sayidin simply 

chose not to exercise the right to participate in this way. 

Sayidin next argues that his disruptive behavior reflected his poor mental 

health and lack of capacity to assist defense counsel and therefore cannot be 

found to be a voluntary waiver.  But the trial court ordered Sayidin to undergo 

competency evaluations no fewer than seven times before trial commenced.  The 

court ultimately found Sayidin competent both before trial and at sentencing.  Mid-

trial, the court described its observations regarding the willfulness of Sayidin’s 

behavior, finding his actions to be “volitional” and “goal-oriented,” and concluding 

that Sayidin “understands what’s going on and . . . wants to . . . call the shots.”  On 
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April 26, Sayidin himself demonstrated his ability to control his conduct, to listen to 

the court, and to answer the court’s questions appropriately.   

The court’s findings that Sayidin voluntarily absented himself from trial are 

supported by the record. 

Waiver of Right to Testify 

Sayidin separately contends that he did not voluntarily or knowingly waive 

the right to testify at trial because the trial court did not explicitly warn him, on the 

record, that his removal from the courtroom would preclude him from testifying.  

But we do not require trial courts to advise defendants of their right to testify and 

Sayidin’s disruptive conduct was sufficiently severe to constitute a knowing and 

voluntary waiver of the right to testify. 

Criminal defendants have a federal constitutional right to testify in their own 

defense under the Fourteenth Amendment’s right to due process of law, the 

compulsory process clause of the Sixth Amendment, and the corollary to the Fifth 

Amendment’s guarantee against compelled testimony.  Rock v. Arkansas, 483 

U.S. 44, 51, 107 S. Ct. 2704, 97 L. Ed. 2d 37 (1987).  Our state constitution 

explicitly provides that “[i]n criminal prosecutions the accused shall have the right 

. . . to testify in his own behalf.”  WASH. CONST. art. I, § 22.  Any waiver of this right 

must be made knowingly, voluntarily, and intelligently.  State v. Thomas, 128 

Wn.2d 553, 558, 910 P.2d 475 (1996). 

Sayidin argues that without an on-the-record colloquy between Sayidin and 

the court in which it addressed his right to testify, there was no basis for concluding 

that he knowingly, intelligently, and voluntarily waived that right.  We disagree. 
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The U.S. Constitution does not impose any obligation on trial courts to 

inform a defendant of their right to testify before a defendant may validly waive that 

right.  Thomas, 128 Wn.2d at 558-59.  Our Supreme Court has identified several 

policy reasons for not mandating a judicial inquiry into a defendant’s decision to 

take the stand: 

[I]t seems ill-advised to have judges intrude into the attorney-client 
relationship or disrupt trial strategy with a poorly timed interjection.  
The Ninth Circuit recognized that “it is hard to say when the judge 
should appropriately advise the defendant—the judge does not know 
the defendant is not testifying until the defense rests, not an 
opportune moment to conduct a colloquy.”  As a result, courts rely 
upon defense counsel to inform the defendant of his constitutional 
right to testify. 

128 Wn.2d at 560 (citations omitted; quoting United States v. Martinez, 883 F.2d 

750 (9th Cir. 1989), vacated on other grounds, 928 F.2d 1470 (9th Cir.), cert. 

denied, 501 U.S. 1249 (1991)).   

Sayidin, however, argues that the Washington Constitution is more 

protective with regard to the right to testify.  He contends our state constitution 

should require courts to inquire whether a defendant understands they have the 

right to testify before it deems that right waived.  The petitioner in Thomas made 

the same argument.  128 Wn.2d at 561-62.  But the Supreme Court concluded that 

his Gunwall3 analysis was inadequate to support the argument and that “Thomas 

failed to provide sufficient support for his bare assertion that the Washington 

Constitution should be interpreted as more protective of a defendant’s right to 

testify than the federal constitution.”  Id. at 562.   

                                            
3 State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986). 
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This court addressed the same issue in State v. Russ, 93 Wn. App. 241, 

969 P.2d 106 (1998).  In Russ, this court assumed that the state constitution does 

in fact afford greater protection of the right to testify than does the federal 

constitution.  Id. at 245.  We nevertheless held that the concerns underlying the 

holding in Thomas were equally applicable to the state constitutional right as to the 

federal one.  Id. at 246.  The court explained:  

First, under our state constitution, as under the federal constitution, 
the right to testify is in tension with the right not to testify.  For that 
reason, it will generally be inappropriate for a judge to influence a 
defendant’s choice between these two rights.  A colloquy that 
focuses on the right to testify may unduly influence a defendant’s 
exercise of the right not to do so.  Second, the timing of such a 
colloquy is problematic.  Third, there could be tactical reasons, 
unknown to the judge, that would make it inappropriate for the judge 
to insert herself into the relationship between client and counsel.  
Finally, while there may be situations where a defendant’s failure to 
take the stand could not represent an effective waiver, we believe 
such situations are likely to be extremely rare. 

 
Id. at 246-47.  Accordingly, this court held “there is no general obligation of a court 

to inform a defendant of the right to testify in one’s behalf or to conduct a colloquy 

to ensure a knowing, voluntary, and intelligent waiver of that right.”  Id. at 247.   

The following year, in State v. Robinson, 138 Wn.2d 753, 759, 982 P.2d 

590 (1999), a defendant alleged that his attorney prevented him from testifying and 

contended he was entitled to an evidentiary hearing on the factual issue.  Although 

Robinson did not argue that the state constitution is more protective than the 

federal constitution in the context of the right to testify, the court cited with approval 

to Thomas and Russ, stating that under both the state and federal constitutions, 

“the trial court need not obtain an on the record waiver by the defendant.”  Id. 
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Most recently, this court again addressed the issue in State v. Lee, 12 Wn. 

App. 2d 378, 460 P.3d 701 (2020).  Lee reiterated the same concerns expressed 

in Thomas and Russ and acknowledged the holding in Robinson “that the right to 

testify may be waived through a defendant’s conduct.”  Id. at 390-92.  The court 

declined to address Lee’s Gunwall analysis because it  

analyzes each of the six criteria set forth in Gunwall, [but] it does so 
only in the context of determining whether the right to testify under 
the Washington Constitution requires independent interpretation 
from the right to testify under the United States Constitution . . . . That 
is only half the required analysis. Absent from Lee’s Gunwall analysis 
is any explanation as to why, if we agreed that independent 
interpretation is warranted, we must conclude that a colloquy is 
required. 

 
Id. at 391, n.4. 
 

Thomas and its progeny control here.  While Sayidin has conducted a 

Gunwall analysis, like the defendants in Lee and Thomas, the analysis is 

superficial and does not specifically explain why the court should require, as a 

constitutional mandate, a colloquy between the trial court and the defendant before 

the court can find a waiver of the right to testify.  Even assuming, as the Supreme 

Court did in Russ, that article I, section 22 of the state constitution provides greater 

protections than its federal counterpart, Sayidin has failed to explain why a 

colloquy is necessary to ensure a knowing, voluntary, and intelligent waiver of the 

right to testify. 

Sayidin next argues that the record is insufficient to support the trial court’s 

finding that he knowingly and voluntarily waived his right to testify.  Under Chapple, 

a defendant may waive the right to testify through disruptive conduct when their 

conduct becomes “so inconsistent with the necessary decorum for effective 
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administration of justice that reasonable restraints are necessary.”  145 Wn.2d at 

327 (quoting United States v. Ives, 504 F.2d 935, 941 (9th Cir. 1974)).  The trial 

judge has great discretion to determine whether a defendant has waived the right 

to testify by their conduct.  Chapple, 145 Wn.2d at 327.  In exercising this 

discretion, “a trial judge must be careful to properly balance the constitutional rights 

of the defendant against the necessary decorum of the courtroom,” considering 

the gravity of past disruptions, the probability of continued disruption, and the 

possibility of violence if the defendant takes the stand.  Id.  The Supreme Court 

held that Chapple had waived his right to testify because he “was gravely 

disruptive, he refused to conform with a question and answer format if allowed to 

testify, and his guards believed that violent behavior on the stand was a distinct 

possibility, especially if [he] became agitated.”  Id. at 328.  We reach the same 

conclusion here. 

As in Chapple, the trial court here explained the gravity of Sayidin’s past 

disruptions in the courtroom.  It anticipated that his disruptive behavior would 

continue, and in fact, it did continue every time Sayidin entered the courtroom.  The 

court also made it clear that because Sayidin was yelling so loudly, it would be 

impossible to conduct trial with him present.  And the court laid out the concerns 

the jail officers had about the risk of violence, given Sayidin’s history of assaulting 

staff and the need for ankle, wrist and belly chain restraints.  The court shared 

these concerns for counsel and court staff.  Sayidin’s behavior was so disruptive 

as to require his removal from the courtroom and it was similarly sufficiently 

disruptive to constitute a waiver of the right to testify in that courtroom. 
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We acknowledge that, unlike in Chapple, the trial court did not ask defense 

counsel whether Sayidin intended to testify.  But the record clearly indicates that 

defense counsel was aware of the issue as she proposed the standard pattern 

instruction, providing “[t]he defendant is not required to testify.  You may not use 

the fact that the defendant has not testified to infer guilt or to prejudice him in any 

way.”  The court gave this requested instruction.  We have no basis for concluding 

that counsel failed to discuss this issue with Sayidin at some point during her 

representation of him and it appears she developed a trial strategy that did not 

involve Sayidin taking the stand. 

Sayidin relies on a statement he made to the court on the afternoon of April 

26, to the effect that he wanted to “talk for [himself],” as a reflection of his wish to 

testify.  But this comment is taken out of context.  Before Sayidin entered the 

courtroom that afternoon, defense counsel confirmed she had met with her client, 

that he had asked to come to court, and she had notified him of the court’s 

expectations for him to reclaim his ability to be in court.  When the court asked 

what Sayidin’s response was, counsel stated “In a nutshell, Your Honor, he wants 

to speak for himself.  He doesn’t recognize me as his attorney.  I am part of the 

government.”  When the court indicated that “that is just not going to work,” counsel 

explained: 

And your honor, I did tell him that while he has the right to talk to the 
court, he has to also listen to what the court has to say and to allow 
the court to explain some things to him, and that everybody gets a 
turn to talk in court and he has to respect everyone’s turn to talk. 

The court then asked that Sayidin be brought into the courtroom.  The exchange 

between the court and Sayidin went as follows: 
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Mr. Sayidin:  I’m not sitting there.  I’m going to be sitting by myself. 
 
Court:  Okay.  So just for the record, --- 
 
Mr. Sayidin:  I’m going to be sitting by myself. 
 
Court: -- we’re back on the record with Mr. Sayidin. 
 
Mr. Sayidin:  I got to talk for myself, sir, because I have a 
[indiscernible] right here. 
 
Court:  Mr. Sayidin, I’m actually talking right now. 

Mr. Sayidin:  I want to talk for myself. 

Court:  Okay.  So I’m going to talk first, -- 

Mr. Sayidin: Okay. 

Court: -- and then if you’re behaving appropriately, I’ll let you address 
me, okay? 
 
Mr. Sayidin:  I’m not going to sit there.  I’m sitting, I’m standing right 
here. 
 
Court: So first of all, Mr. Sayidin, I just want to make myself clear.  A 
couple of things.  One, you need to make sure you be quiet when I 
ask you to be quiet.  Two, you need to make sure you keep your 
mask on properly.  Three, when I speak to you, you need to not be 
talking and you need to listen.  Four, you need to make sure you 
don’t create any type of disruptions; yelling, screaming, cursing, any 
of that is not acceptable.  Do you understand all those things, sir? 
 
Mr. Sayidin: I have slow understanding because of my head injury.4 
 
Court: Do you understand all those things, sir? 
 
Mr. Sayidin: Not really. 
 
Court: Okay.  So Mr. Sayidin, you need to comply with all those 
things if you’re even going to be allowed to stay in court.  Are you 

                                            
4 In several hearings and at trial, Sayidin repeatedly asserted that he had a brain injury documented 
in his medical records.  This assertion, however, was disputed by the State and the Harborview 
medical records summarized in Sayidin’s competency evaluation revealed no diagnosis of any 
traumatic brain injury.  Sayidin did not assert a diminished capacity defense at trial. 
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saying that you cannot understand those instructions or will not 
comply? 
 
Mr. Sayidin:  I didn’t say I didn’t comply.  I have a hard time 
understanding because of my brain injury, so. 
 
Court:  Mr. Sayidin, I’ve actually read multiple evaluations about you, 
sir, and four very simple instructions I just gave you, I really believe 
that you can understand those.  Now, whether you choose to say you 
understand, that’s a different issue.  But I’ve given you some very 
clear directives.  Do you understand and will you comply with those? 
 
Mr. Sayidin:  All I’m going to say is this: I want to speak out for myself.  
I don’t trust nobody.  So I’m here to represent myself.  I have my 
medical record. 
 
Court:  Yeah.  I’m not going to allow you to do that, Mr. Sayidin, 
because you are represented by counsel.  Any attempts by you to 
discharge counsel or try to act as your own attorney is untimely.  
Should have been brought in a different way and much sooner, so 
I’m not going to let you speak for yourself. 
 
Mr. Sayidin:  Well, I don’t know what to tell you, but that’s, that’s—all 
I’m trying to say is the government is corrupted, so therefore, the 
[indiscernible] is corrupted.  I do not trust them, so therefore, I’m here 
to represent myself point blank. 
 

The court treated his comments as a motion to waive counsel and to represent 

himself, a motion it denied.  The court then asked Sayidin if there were any other 

concerns he wanted to discuss, at which time Sayidin merely reiterated his request 

to represent himself because he did not trust his appointed counsel.   

When Sayidin’s statements that he wanted to “speak for himself” are read 

in this context, it is quite evident he was not asserting a right to testify but was 

instead asserting a right of self-representation. 

But even if we considered Sayidin’s statement to be an unequivocal 

expression of his intent to testify, his subsequent actions were sufficient to 

constitute a waiver of this right.  The moment the jury was brought into the 



No. 83472-0-I/26 

- 26 - 
 

courtroom on the afternoon of April 26, Sayidin immediately began to address them 

directly, ignored the court’s instructions not to do so, and was removed from the 

courtroom.  The court asked the jury to leave once again and made the following 

record of what had occurred:  

Just for the record, I just want to recount what happened to 
the extent that the record is not clear.  I clearly explained the court’s 
expectations to Mr. Sayidin. Mr. Sayidin clearly stated that he would 
comply with the court’s orders. Of course, I had my concerns that he 
would not, but I gave him the benefit of the doubt.  

 
As soon as the jury came in and I was about to have them sit, 

Mr. Sayidin, who previously was seated, stood up, began to talk very 
loudly, started throwing his papers.  At that point, I asked Sergeant 
Maude to remove Mr. Sayidin from court. I would say the exposure 
in front of the jury was maybe all told 15 to 20 seconds. After the 
officers removed Mr. Sayidin, he was taken into the hall and then 
escorted towards the jail. 

. . . .  
I am going to again make a finding that Mr. Sayidin has 

voluntarily absented himself.  At the very first opportunity to not 
comply with the court’s orders and specifically in front of the jury, Mr. 
Sayidin took the opportunity to act out.  Frankly, it’s an affront to the 
administration of justice, and so I am again making a finding of 
voluntary absence. And so Mr. Sayidin is, no matter, even if at this 
point he said he wanted to be here, he is absented from the 
proceedings so that we can get closing argument done. 

 
The trial court did not abuse its discretion under Chapple in preventing 

Sayidin from taking the stand.  The record clearly demonstrates that the trial court 

appropriately balanced Sayidin’s constitutional rights against the courtroom 

decorum necessary for the administration of justice, safety concerns for those in 

the courtroom, and concerns regarding prejudice to Sayidin himself should he be 

allowed to behave disruptively in front of the jury.  The record more than supports 

the trial court’s findings that Sayidin gravely and intentionally disrupted court 

proceedings and posed a safety risk to those in the courtroom.  The record also 
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establishes that Sayidin clearly understood the trial court’s expectations regarding 

his behavior and was able to behave accordingly when not in the presence of the 

jury.  The court additionally afforded Sayidin multiple warnings before his removal.  

The record thus establishes that Sayidin knowingly, intelligently, and voluntarily 

waived the right to testify. 

Affirmed. 
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